I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 12

JAMES Kl RCHNER, )
) No. BK 87-40162

Debt or. )

This matter i s before the Court on notion of VirginialL. Mtchell
for i medi at e surrender of the Mtchell Farm The 500 acre farmhad
been | eased by t he debtor since 1976 with t he | ease schedul ed to run
until 1991. On July 7, 1987, after hearing the argunents of the
parties, the Court granted Mtchell's notion. The Court then stayed
t he i nmedi at e surrender of the Mtchell farmpendi ngtheissuance of
this witten order.

The debtor filed his petitionunder Chapter 12 of t he Bankruptcy
Code on March 11, 1987. On April 1, 1987, he filed his Chapter 12 Pl an
of Reorgani zation. Clause VI of the Plan
reads: "Any and al |l executory contracts whi ch have not ot herw se been
rej ected by the debtor shall be affirned onthe effective date of this
plan.” Mtchell filed her objection to the Plan on April 20, 1987.

On April 23, 1987, debtor filed a notion requesting authority to
participateinthe federal set-off programfor the 500 acres of | and
constituting the Mtchell | ease. The notion alleged that Max and
Virginia Mtchell requestedthat debtor not be all owed to participate
i nthe programon the basis of aterm nation clauseinthelease which

provided for its term nation, at the |andlord's



option, upon | essee's filing of bankruptcy. The debtor's noti on asked
t he Court to declare thetermnation clause void andto allowdebtor to
put the | eased property intothe set-aside program The Court granted
the motion on April 30, 1987.

On May 11, 1987, the Mtchells noved to vacate the April 30, 1987
order on the grounds that they had not received notice of when
obj ections to debtor's notionwereto befiled. The Mtchells al so
al | eged t hat t hey woul d be harned by debtor's participationinthe set-
of f programbecause they woul d end up receiving |l ess rent for the
property due to the fact that rent paynents were based on t he val ue of
t he crops produced. On May 26, 1987, the Court vacated that portion of
the April 30, 1987 order which had pernmitted debtor to participatein
t he set-aside program

In her present notion, VirginiaMtchell alleges that thelease of
the Mtchell Farmwas tern nated by operation of | awdue to debtor's
failuretoassune or reject it, pursuant to section 365(d)(4) of the
Bankr upt cy Code, within sixty days of filing his Chapter 12 petition.
Specifically, Mtchell clains that debtor's failuretofileanotionto
assume the |l ease within the sixty day periodresultedinthe | ease
bei ng, ineffect, rejected by debtor. She requests that the Court
order the debtor to immediately surrender the Mtchell Farm property.

| n response, debtor all eges that the | ease was assuned by way of
statenments in his Pl an of Reorgani zation filed w thinthree weeks of
t he bankruptcy petition. He further all eges that the Court recogni zed
his right to proceed under the |l ease whenit voidedtheterm nation

clause. Finally, heclainms Mtchell agreedto the assunption of the
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| ease when, in her notionto vacate, she requested costs and attorney's
fees as authorized under the terns of the | ease.

Section 365(d) (4), which was added by t he Bankrupt cy Anendnent s
and Feder al Judgeshi p Act of 1984, Pub. L. No. 98-353, 98 Stat. 333,
provi des that:

I n a case under any chapter of thistitle, if the

trust ee does not assune or reject an unexpired

| ease of nonresidential real property under which

t he debtor is the lessee wthin 60 days after the

date of the order of relief, or within such

additional time as the court, for cause, within

such 60-day period, fixes, then such leaseis

deenmed rejected, and the trustee shall

i mredi at el y surrender such nonresidential real

property to the | essor.
The referencetothe duty of the trustee specifically appliesto a
Chapter 12 debt or-i n-possession by virtue of 81203. The "date of the
order for relief” is the date on which the debtor filedthe petition
for relief. See 8301. Theissueinthe present caseis whether the
debtor, who is a debtor-in-possession, assuned the | ease of the
Mtchell Farmw thin 60 days of his petition for relief.

Thereis asplit inauthority over whether the assunpti on of an

unexpi red | ease can be by i nplication or whether it nust be by for nal

notion. See, e.g., Inre Ro-An Food Enterprises, Ltd., 41 B.R 416,
418 (Bankr. E.D. N. Y. 1984) (assunpti on can be by action | ess for nal
than a notion); Matter of J. Whbodson Hays, Inc., 69 B.R 303 (Bankr.

M D. Fla. 1987) (assunption nust be by witten notion w thin 60 days of
thefiling of the petition). However, even those courts which do not
requirethefiling of awitten notionto assunme have held that, at the

very | east, the trustee or debtor-in-possession nust either mani fest an



unequi vocal intention to assume the |ease or ask the Court for
additional timeto assunme within 60 days of filingthe petition.lnre

Re-Trac Corp., 59 B.R 251, 255 (Bankr. D. Mnn. 1986); Inre 1 Potato

2, Inc., 58 B.R 752, 754-5 (Bankr. D. M nn. 1986); Matter of Burns

Fabricating Co., 61 B.R 955, 958 (Bankr. E.D. Mch. 1981); Inre

Hodgson, 54 B.R 688, 690 (Bankr. WD. Wsc. 1985).

Inthe present case, debtor never filed a notion to assune t he
| ease, nor did he request an extension of time in whichto assune.
Thi s Court need not rul e of whet her debtor's failuretofile afornal
notionto assune the leaseresultedinits term nation, as Mtchell
cl ai ms, because debtor fail edtotake any acti on whi ch woul d mani f est
an unequi vocal intention to assunme the |ease.

Debt or argues that Cl ause VI of his Pl an of Reorgani zati on, which
was quoted earlier inthis order, was sufficient to give Mtchell
notice of his intent to assume the | ease. The problemw th that
argunent i s that the cl ause does not specifically address the Mtchell
| ease. Another difficulty with using Clause VI as a statenment of
intent to assune is that it does not set atimelimt by whichthe
debt or nmay assune or rej ect thel ease, and it does not prohibit the
debtor fromrejectingthelease after the running of the 60 day ti nme
peri od mandat ed by 8365(d) (4). Accordingly, dause VI of debtor's Pl an
clearly fails to show an unequi vocal intent to assune the | ease.

Simlarly, the nere fact that debtor |istedthe Mtchell Farmin
an appendix to his Planis insufficient tooperate as a nanifestation
of intent to assune the | ease. Debtor, apparently recognizingthis

i nsufficiency, clainsthat by objectingtothe plan, Mtchell conceded
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thai the | ease had been assuned i n that the objecti on was pren sed on
all eged viol ati ons of the |l ease. Ineffect, debtor clains that by
objectingtothe Plan, Mtchell waived any cl ai mt hat debt or had not
assuned the | ease.

"It is well established that waiver is the intentional

relinqui shment of a known right." Pastrana v. Federal Moqgul

Corporation, 683 F.2d 236, 241 (7th Cir. 1982), citing Larkins v.

NLRB, 596 F. 2d 240, 247 (7th G r. 1979) and Shear son Hayden St one, | nc.

v. Leach, 583 F.2d 367, 370 (7th Cir. 1978). Awaiver requires the
exi stence at the tinme of the all eged wai ver of aright, privilege,

advant age or benefit which. may be wai ved. | nre Spats Restaurant &

Sal oon, 64 B.R 442, 445 (Bankr. D. Nev. 1986); Matter of Haute

Cui sine, 57 B.R 200, 203 (Bankr. MD. Fla. 1986).

Alessor's right toinsist uponthe term nation of an unassuned
| ease and debt or' s i mredi at e surrender of the prem ses under 8365(d) (4)
does not ariseuntil after the 60-day period has expired. Until this
occurs, thereis noright in existence which can be wai ved. Spats

Restaurant, supra. 64 B.R. at 446. "If either waiver or estoppel were

appl i cabl e, the Congressional intent inenactingthe 1984 amendnent s,
elimnating uncertainty regardi ng the status of non-residential | eases
and requiringthe debtor-in-possessiontotake affirmative actionto

assune the | ease woul d be ci rcunvented." | nre Chandel Enterprises,

Inc., 64 B.R 607 (Bankr. C.D. Cal. 1986)(citation omtted).
I nthe present case, there was no wai ver by Mtchell because the
obj ections were fil ed duringthe 60-day period before the | ease had

term nated by operationof |aw. Additionally, Mtchell's actionin
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obj ecting to the Pl an was consi stent with acti ons Mtchell and her
husband had taken in the past totry toterm nate the | ease. Even
assum ng t hat wai ver was applicable, Mtchell did not manifest the
i ntent necessary to wai ve her right topermt theleasetotermnate.

See, Pastrana v. Federal Mogul Corporation, supra. Accordingly there

is nobasis for debtor's clai mthat Mtchell wai ved her right to assert
the term nation of the | ease.

Debtor's argunment that this Court's previous rulings inplied
assunption of theleaseis alsowthout merit. On April 30, 1987, the
Court ruled that the term nation clause of the | ease was voi d and
unenf or ceabl e and t hat t he debtor was granted authority to partici pate
inthe federal set-off program After Mtchell and her husband noved
to vacate the order, the Court, on May 26, 1987, vacated t he | anguage
inthe April 30, 1987 order granting debtor authority to participatein
the set-off program

The net effect of the Court's April 30 and May 26, 1987 rulingsis
that the | ease was valid and that the nere fact that the debtor had
filed for bankruptcy was not sufficient to term nate the | ease.
However, it was still necessary for debtor to manifest anintent to
assume the |l ease within the 60-day period and he failed to do so.

Debt or al so argues that Mtchell agreed to the assunption of the
| ease when she sought to enforce the Teases term nati on cl ause agai nst
debt or and asked for attorney's fees under the | ease. This argunent is
si nply anot her al |l egati on of wai ver whi ch has al ready been hel d t o be
wi t hout merit.

| TISORDEREDt hat the Mdtion for Immediate Surrender fil ed



by Virginia Mtchell is granted.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Augqust 14, 1987




